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Protecting s
from financi

Sales of dubious financial products by unscrupulous
and manipulative agents increasingly target vulnerable

elderly consumers. Here’s how to fight back.

INGrRID M. EvaNs AND Davip L. CHENG

¥ ome years ago, Rosa, a lonely
s 76-year-old widow with limited
..r English skills living on a meager,
fixed income, received a flyer offering
information that she desperately want-
ed about her state’s Medicare program
and estate planning.' Believing the fly-
er to be from a government program,
Rosa called the number onitand spoke
with Steve.

Steve never told Rosa that he was an
insurance agentwho made commissions
selling insurance products to senior cit-
izens. Rather, he said he was a “certified
senior adviser” interested in helping
seniors with their financial problems.?
Taking Rosa to dinner, stopping by her
house, and even mailing her a birthday
card with a picture of his family, Steve
gained her trust.

He also gained access to Rosa’s fi-
nances and advised her to obtain a re-
verse mortgage to purchase arisky, long-
term investment product with severe
penalties for early withdrawal. Steve
earned a commission on the investment.

Rosa did not need the money from
the investment, as she owned herhouse
with a small mortgage. And although
Rosa told Steve that she wanted to leave
her home to her children when she
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died, the accruedinterest on the reverse
mortgage depleted almost all the equi-
ty that she had in the house. To get the
house, her children would have to repay
the entire mortgage within 12 months
of Rosa’s death.

Rosa suspected wrongdoing when
she received statements showing that
the reverse mortgage was costing more
than $1,200 a month. Because its pro-
ceeds were tied up in Steve’s invest-
ment, which she could not surrender
without incurring a huge penalty, she
could not pay it off. Rosa became de-
pressed, feeling foolish for having got-
ten herself into such a predicament.

Rosa’s is the new and increasingly
common face of elderabuse. Although
many seniors suffer physical or emo-
tional abuse at the hands of caretakers,
even more are put at risk financially,
mostly by family members or friends.”

‘With millions of baby boomersin or
nearing their retirement years, invest-
ment companies have started shifting
their marketing efforts and product
lines to target this rising demographic.
The growth in the senior market has
also meant a corresponding growth in
corrupt playerslooking foraquickand
easy way to make money off seniors.

Rosa’s story is more extreme than
most, but it involves a typical scenario:
thesale of a complex financial product
that is difficult to comprehend, espe-
cially with respect to its disadvantages,
which are downplayed by the agentsell-
ing the product. Instead, the agent uses
enticing words to lead the senior con-
sumer to believe the product is safe or
provides superior returns. Such inci-
dents have increased dramatically, par-
ticularly in states with large senior pop-
ulations, such as Arizona, California,
Florida, Pennsylvania, and Texas.*

Legal protections

Many states have passed laws de-
signed specifically to protect seniors
from financial abuse; they range from
protective services and criminal
statutes to civil claim statutes.® The laws,
and their afforded protections and
available remedies, vary widely in each
jurisdiction.

Forexample, California’s Elder Abuse
and Dependent Adult Civil Protection
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Act defines elderfinancial abuse broad-
ly, reaching notonlyfiduciaries buralso
any person or entitywho “takes, secretes,
appropriates, obtains, or retains real or
personal property of an elder or de-
pendentadultforawrongful use orwith
intent to defraud, or both.” The law also
applies to anyone who helps someone
else commit these acts.® California allows
plaintiffs to recover attorney fees and
costs, punitive damages, and treble dam-
agesunder certain circumstances.’

Some states allow for private en-
forcement of either state statutes or
other consumer protection laws. Alter-
natively, violations of these laws can be
used as predicate act violations under
the states’ unfair and fraudulent prac-
tices acts. For example, in some cases,
Georgia allows seniors to recover actu-
al and punitive damages and attorney
feesforinjuryresulting fromaperson’s
or entity’s unfair or deceptive business
practices.’

Federal laws also provide protection.
For example, if Steve received areferral
fee from the real estate broker or reverse
mortgage company, that violates the
Real Estate Settlement Procedures Act
(RESPA), which states thata business en-
tity is prohibited from paying any other
business entity or the employees of any
other business entity for the referral of
settlement service business.’

In addition to providing a path to-
ward more traditional common law
claims—such as negligence, fraud, and
breach of fiduciary duties—a state’s
elder abuse statute can be a valuable
weapon againstrogue insurance agents,
real estate agents or brokers, or any oth-
er person or entity looking to make a
quick buck at the expense of seniors.

Claims can be filed against perpetra-
tors using common law agency princi-
ples, bysaying, for example, “An agent,
in whom trust is reposed by the princi-
pal, owes an obligation of diligentand
faithful service, a duty of loyalty, and
must not take advantage of the confi-
dentiality of the relationship.” A
state’s elder abuse statute can be used
to enhance the potential recovery in
thatsituation.

In Nevada, for example, the offender
could be ordered to pay two times the

actual damages incurred and attorney
feesand costsif the offenderacted with
recklessness, oppression, fraud, or mal-
ice." The possibility of punitive dam-
ages, attorney fees, and other penalties
could deter a perpetrator from com-
mitting financial abuse.

Successful strategies
Anumber of tricky issues come up
regularly in elder financial abuse cas-
es. With proper handling of these con-
cerns, attorneys can bring justice to
elderly people who cannot protect

attorney over financial matters, such as
afamily member. When the ¢ase is not
clearly explained, you run the risk of
having the senior client drop it halfway
through litigation.

At the beginning, take time to con-
ducta thorough fact-finding investiga-
tionintoyour client’s claims, requesting
thathe orshe bring, if possible, all rele-
vant documents, a list of potential wit-
nesses and family members with contact
information, and any correspondence
he or she may have had with others re-
garding the case.

In elder financial abuse cases, the complexities of

financial products are often downplayed by sales

agents, who entice seniors to believe the products

are safe or will provide a good return.

themselves.

Prefiling preparation and investiga-
tion. Conducting thorough prepara-
tions and investigations before filing will
help you not only determine the case’s
merits but also examine other issues,
such as the client’s health, demeanor, fi-
nancial situation, and relationship with
family or friends.

One of the most critical issues at this
stage is ensuring that both you and the
senior client have common expecta-
tionsregarding representation. Seniors
who have been financiallyabused are of-
ten reluctant to turn to an attorney. Al-
though these potential clients may rec-
oguize that they have been duped and
are troubled by it, many want to mini-
mize or ignore what happened.

Elderly victims may be overwhelmed
by the abusive situation and embar-
rassed to acknowledge it. Even if shame
does not prevent them from acting on
their own behalf, they are unlikely to
know how or whom to sue, or what laws
exist to help them. "

Take time to clearly explain to clients
the time, costs, and effort needed to un-
dertake their fight. Remember, you
need a willing client prepared to go the
distance. This can be the senior client, a
conservator, oranyone who has power of

More so than with other types of liti-
gation, elder financial abuse cases need
witnesses who can corroborate, or pro-
vide documentary evidence to support,
the victim’s testimony. Many seniors
have difficulty remembering specific
facts that can be importantto their case,
such as whom they spoke to, what was
discussed, and when. In some cases, the
senior client represented by a conser-
vator or an executor may have already
lost his or her mental capacity—or is
dead and therefore unable to testify.

Conducting a thoroughinvestigation
also helps when drafting a potential sen-
ior client’s complaint. Most elder fi-
nancial abuse claims are grounded in
fraud, which requires that the claims be
pleaded with particularityinfederal and
some state Courts.

Often, clients want their family mem-
bers to participate in meetings with you.
Take precautions to avoid any claim
that the attorney-client privilege is nul-
lified through familial involvement at
these meetings by drafting correspon-
dence and retainer agreements (with
the necessary conflictdisclosures) that
specify that family members are acting
as the seniors’ agents. Also, explain to
senior clients the status of their cases,
and meet privatelywith them occasion-
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ally, to avoid a later claim that family
members exerted undue influence on
them.,

Finally, keep in mind thatsuccession
issues may sometimes arise in elder fi-
nancial abuse cases. Use your investi-
gation to determine who can continue
the litigation in the event of your sen-
ior client’s death, whether it is the
client’s executor, successor trustee, or
someone else in charge of the client’s
estate.

Pleading and statute of limitations. A
major concern with litigating these cas-

devastating to them. Moreover, the de-
ception and humiliation theyfeelatbe-
ing duped can be profound, particu-
larly when they are recently widowed
and feeling lonely and vulnerable.

It is critical to understand what the
client is going through emotionally
whenyouplead (and try) the case. Emo-
tional distress damages are a significant
portion of the relief you should seek
on his or her behalf.

A critical pleadings issue that is often
overlooked is naming the correct plain-
tiff. Questions of standing often arisein

Seniors who have been financially abused are

often reluctant to turn to attorneys. Although

many recognize that they have been duped, most

want to minimize or ignore what happened.

esis the length of time thatusually pass-
es before senior clients bring their
claims forward. Typically, most elder fi-
nancial abuse occurs without the client’s
knowledge and is not discovered until
years later. In those cases, time is of the
essence, and cases need to be brought
promptly to avoid statute-of-limitations
issues.

Use careful pleading while drafting
the complaint if there is a possibility
that the statute of limitations could be
tolled. For example, in cases where the
abuse occurred years before but was dis-
covered only recently, some states allow
for the statute of limitations to be tolled
until the date the wrong was discovered.
Tolling may also be warranted when the
wrongdoer fraudulently concealed the
abuse from the senior client.

Pleading and proving emotional dis-
tress damages. One of the main com-
ponents of damages in afinancial eld-
er abuse case may be the emotional
distress suffered by the. plaintiff. Be-
cause manysenior clientsare onafixed
income and may not have “large” fi-
nancial losses as a result of financial
abuse, the effect of having lost thou-
sands of dollars (or assets tied up in a
risky investment that they cannot with-
draw without hefty penalties) can be
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these cases for avariety of reasons:

& The property taken may be heldin
atrust or estate.

# Harm caused by financial abuse
may extend to the elderly person as well
as to property.

B The death of the elderly person
and rules of survivability of actions af-
fectstanding.”

Failure to name the proper plaintiff
could have devastating effectsand lead
to the case being dismissed. In Califor-
nia, for example, when an elder finan-
cialabuse claim is based on the fraudu-
lent taking of property belonging to a
trust, the real party in interest with
standing to bring an action is the
trustee, and an action brought directly
byabeneficiaryissubject to dismissal.™
Given the complexities surrounding
standing issues, itis prudent to name as
plaintiffs everyone who might have
standing, both in their individual and
representative capacities. '’

Discovery. One of the mostchalleng-
ing aspects of litigating an elder finan-
cial abuse action is discovery. Harassing
defense tactics apply to financial abuse
claims as often as they do to personal in-
jury claims. These include intimidation
at deposition and excessive discovery
requests.

Questions concerning a senior
client’s physical and mental health and
economic predicament often come to
light during discovery. Carefully ex-
plain toyour clientany discovery issues
thatarise.

Thoroughly prepare your client for
deposition. Give him or her access to
documents (to refresh his or her mem-
ory) and properlyauthenticate the doc-
uments for trial use. If needed, video-
tape defense counsel’s behavior during
the deposition or geta protective order
to limit the time available for it or stop
harassing questions.

Speed. Given the age of most elder-
ly financial abuse clients, itisimportant
to move these cases along as quickly as
possible. Remind the judge of this at
the outset and as needed throughout
the litigation.

Also, check to see if the jurisdiction
has preference statutes that permit trial
to proceed more quickly for people with
recognizable and substantiated health
problems or who are over a certain age.
For example, California law specifies
that trials involving litigants over 70 take
priority in scheduling.’

Although handling elder financial
abuse cases can be an uphill battle, it can
also be rewarding. Bringing justice to
people who cannot protect themselves
is the essence of the trial lawyer profes-
sion. To do this effectively in cases of
elder financial abuse, attorneys must
understand the law related to seniors,
be vigilant and aware of the forms of
financial abuse,"” and prepare clients
for along and grueling battle. Their
future—and the quality of theirlives—
depend onit. g
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